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The Benefits
Under these circumstances, for 

How does the notification of family by emergency 
department personnel factor into the HIPAA environment

WHAT ABOUT HIPAA?

BY KELLEY WOODFIN, R.N., CPHRM

The Benefits

Even when the patient 
is not present, or it is 
impracticable because 

of emergency or 
incapacity to ask the

example: 

• A physician may call a patient’s 
wife to tell her that her husband was 
in a car accident and is being treated 
in the ED for injuries. 

• A nurse may contact the patient’s 
friend to let him know that his 
roommate broke his leg has had

mplementation of the HIPAA 
Privacy Rule in April of 2003 
has resulted in continued 
confusion on the part of 
emergency personnel I

regarding what information they can 
give out and to whom they can give it, 
when a patient is in the Emergency incapacity to ask the 

patient about notifying 
someone, a covered 
entity can still notify 

family and these other 
persons.

roommate broke his leg, has had 
surgery, and is in recovery. 

Even when the patient is not present, 
or it is impracticable because of 
emergency or incapacity to ask the 
patient about notifying someone, a 
covered entity can still notify family 
and these other persons.  

p g y
Department. 

Answers to the following questions 
should help clarify the issues. This 
information is posted on the 
Department of Health and Human 
Services web site located at 
www.hhs.gov/faqs.

M h it l (
p

It can do so when, in exercising 
professional judgment, it determines 
that doing so would be in the best 
interest of the patient. 

May a hospital (emergency 
department) notify a patient’s 
family member or other person 
that the patient is at their facility?

Yes. The HIPAA Privacy Rule, at 45 
CFR 164.510(b), permits covered 
entities to notify, or assist in the 
notification of, family members, 
personal representatives, or other 
persons responsible for the care of 
the patient, of the patient’s location, 
general condition, or death. 

Where the patient is present, or is 
otherwise available prior to the 
disclosure, and has capacity to make 
health care decisions, the covered ,
entity may notify family and these 
other persons if the patient agrees or, 
when given the opportunity, doesn’t 
object. 

The covered entity may also use or 
disclose this information to notify the 
family and these other persons if it 
can reasonably infer from thecan reasonably infer from the 
circumstances, based on professional 
judgment, the patient doesn’t object. 
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For example, a physician may, using 
his or her professional judgment, call 
the adult daughter of an incapacitated 
patient to inform her that her father 
suffered a stroke and is in the 
intensive care unit of the hospital. 

May a hospital inform callers or 
visitors of a patient’s location and 

express written authorization from the 
patient must be obtained before any 
information can be released. 
Nonetheless, the provisions of 45 
CFR 164.510(b) apply to the extent 
that the patient is not able to give 
consent for notification in these cases, 
and in the professional opinion of the 
medical provider it would not be

different than the hospital directory of 
admitted patients, may still disclose the 
information consistent with the 
requirements of the Privacy Rule. 

In all these cases, state law relative to 
patient confidentiality must also be 
reviewed to determine whether it is 
stricter that the Privacy Rule. In the 

general condition in the Emergency 
Department? 

Yes. The Privacy Rule permits covered 
entities to maintain more than one type 
of patient directory, and to maintain 
multiple versions of them, provided 
that the other requirements at 45 CFR 
164.510(a) also are followed. 

medical provider, it would not be 
harmful to the patient to have family, 
personal representatives, or others 
notified of their whereabouts and 
condition.

Health professionals who have 
questions about this information or 
other provisions of the HIPAA Privacy 
Rule are encouraged to contact their

event that it is stricter, state law will 
prevail over the Privacy Rule. For 
example, in the state of California, 
patient confidentiality statutes identify 
certain medical conditions and their 
evaluation and treatment as having 
greater confidentiality than all other 
medical conditions, such as in the case 
of sexual assault substance abuse

For instance, Emergency Departments 
that maintain directory information, 
even though separate from or in a form

Rule are encouraged to contact their 
facility’s legal counsel for specific 
advice on compliance under the Rule 
in specific instances.  §

of sexual assault, substance abuse, 
and mental health evaluation and 
treatment. In these cases in California,

At TheTone

You find your unconscious patient’s emergency contact number and dial it to make the notification – only to find yourself 
talking to an answering machine.  Now what?  You have no idea who’s going to pick up the message.  It could be a friend, 
a neighbor or even a child.  How do you keep from divulging private information, or worse frightening someone 
unnecessarily?  

First of all this call is only meant to get the recipient to call you back, not to repeat information about the patient. Use a 
message that’s simple and straightforward like this: “This is Mary Johnson at Care Central Hospital We need to talk to

How to leave a family & HIPAA-friendly phone message

message that s simple and straightforward like this: This is Mary Johnson at Care Central Hospital.  We need to talk to 
Joe Smith, right away, so please have him give me a call as soon as possible at the following number.”  By using this 
simple script, your notification messages will be HIPAA and family friendly.

But what if you do reach the right person and they immediately begin to panic!  Our favorite advice is from Cathleen 
Shanahan of Children’s Memorial Hospital.   “When I have to make a notification call I’ll begin by telling the person on the 
phone who I am and ask them how they are related to the child.  If it’s the mom or dad, I’ll tell them that their child has 
been brought to Children’s Memorial Hospital.  Of course the parent will immediately ask how the child is.   This is always 
the hardest part of the call.  If the child is clearly fine, I’ll say “Don’t worry, they’re fine, we just need you to come down 
here ” But if there is a more serious injury or if the child hasn’t survived I tell them that the child has been in an accidenthere.    But if there is a more serious injury, or if the child hasn t survived, I tell them that the child has been in an accident, 
that they need to come down, and if necessary, that we need to get their medical history.  If they refuse to get off the 
phone until they find out what’s wrong, I’ll say that we’re very concerned about their child’s health and that they need to 
come down right away.  I always try to calm the person down as much as I can – tell them to go and get a pencil and 
paper to take down the address of the hospital, to take down my name and my number.  I tell them to ask for me right 
away when they get here so they don’t have to waste any time at the desk and then try to make sure they have someone 
to drive them over.  I also remind them that they need to drive carefully and slowly and to make sure that they get there in 
one piece! “   Keeping everyone in the family safe.  Now that is great advice!
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Yet in these cases, the resident is RISK MANAGEMENT: THE IMPORTANCE
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any identification on their body when 
they are brought into an Emergency 
Department. Or perhaps they may not 
be English-speaking, or they may be 
very young or very elderly, or confused

generally elderly and often suffers from 
some degree of organic brain 
syndrome. As a result, they might not 
be able to speak for themselves or 
make decisions about their care. 
Moreover, they become frightened and 
more confused by strange surroundings 
if they are sent to the hospital, and 
would benefit greatly from having loved

Notification from a Risk Manager’s perspective

rom both the layperson’s 
perspective and that of 
Risk Managers who have F

OF CONTACT

BY KELLEY WOODFIN, R.N., CPHRM

very young or very elderly, or confused 
by disease or injury. 

In any of these circumstances, the 
patient may not able to give 
information about who to contact. Yet it 
is in precisely these circumstances that 
it is most crucial for family to be able to 
be with the injured or ill person, to lend 
comfort and to provide emotional

would benefit greatly from having loved 
ones with them.

Many of the problems associated with 
failure to notify or delay in notifying 
next-of-kin can be avoided.  All nurses 
and physicians have to do, is direct 
special effort toward obtaining family 
contact information, or toward 

i f il i h h hi

to reckon with the anger 
and allegations of poorF

service, getting a patient’s family 
contact information must be an 
immediate goal of health care 
providers.

In emergencies, both field emergency 
personnel and Emergency comfort, and to provide emotional 

support. Further, the older patient may 
have an advance directive, or a 
durable power of attorney for health 
care wherein a designated agent is the 
surrogate decision-maker, and if family 
is not notified in a timely manner, the 
individual’s wishes might not be carried 
out. 

contacting family right away when this 
information is available from the patient 
or contained in their belongings. If no 
information is with the patient or they 
are unable for some reason to provide 
contact information, request assistance 
from the police department. In some 
cases, social services staff may be 
available to begin the search or to

p g y
Department staff will greatly benefit 
the patient if they make every effort to 
ensure that family is contacted as 
soon as practicable. When there is an 
emergency involving a loved one, 
there is nothing more critical and 
important to family than to be 
contacted and told EARLY in the 
it ti th t th i l d i i th

There is much greater chance of 
dissatisfaction and litigation in cases 
where family and/or significant others 
are not contacted and have no 
opportunity to participate in the 
person’s care decisions and to comfort 
them. Parents are particularly 
susceptible to heightened anxiety and

available to begin the search or to 
make the contact with family. Whatever 
resources are available or can be 
commandeered, should be tapped as 
soon as possible for assistance. 

Remember, the person in need might 
be you some day, and you will want 
your loved ones with you as soon as 
possible Teach the public to carry

situation, that their loved one is in the 
Emergency Department in need of 
care. And yet, the very nature of the 
E.D. conspires against staff making 
early contact with family or significant 
others who know the patient well. 

Imagine, if you will, that it is your 
spouse, parent, or child lying in a susceptible to heightened anxiety and 

fear about their child’s well-being, and 
become difficult to handle when they 
learn too late of their child’s location 
and physical condition. In particular if 
the child dies before they arrive, 
struggles with guilt may be long-lasting 
and debilitating.

In other health care areas such as

possible. Teach the public to carry 
contact information with them at all 
times. Put up notices to remind them 
that contact information is as important 
as the names and doses of medications 
they are on. If you have an opportunity 
to provide a public service spot in the 
media, to teach the public how 
important it is to carry identification and

strange environment with strangers 
all around, many perhaps in strange 
uniforms and masks, with little time to 
hold a hand, talk soothingly, or wipe a 
brow.  It isn’t that ED staff doesn’t 
care; it simply is that their focus is on 
stabilizing the individual. Many staff 
members do indeed take time to 
speak to the patient and soothe them In other health care areas, such as 

long term care, most commonly family 
contact information is on file in the 
individual’s record. In this area, 
whenever a person’s condition 
changes, family or surrogate decision-
makers need to be notified. It’s the law 
in most states. The problem is that, not 
infrequently, family or surrogates are 

important it is to carry identification and 
family contact information on their 
person at all times, do it! You may be 
saving someone from a lot of pain and 
fear, and promoting quality care, all in a 
five minute public service spot!

Whatever you can do to ensure that 
family and/or significant others are 
contacted on behalf of a patient make

speak to the patient and soothe them, 
but they generally can’t continue to 
do that, for more than a few seconds 
at a time. Besides, there is truly 
nothing as comforting as having a 
family member at your side when 
you’re a patient caught in the 
turbulence of ED evaluation and 
treatment. q y y g

not notified in a timely manner, if at all, 
when a resident’s condition changes. It 
just isn’t thought about. 

contacted on behalf of a patient, make 
sure you make it a priority. §

treatment.

Of course, there are many times 
where an individual might not have
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BUT OUR HOSPITAL ALWAYS DOES THE
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her because they assumed she was 
uninsured The woman committed 42 Code of Federal Regulations 

The next time an unconscious patient comes through
your ED doors, will your staff know how to keep your
facility free of unnecessary liability

ecently, there was a story 
on the nightly news aboutR

RIGHT THING

uninsured.   The woman committed 
suicide hours later. Her family won one 
of the largest jury verdicts ever given.

As much as we all hope that cases like 
that are unusual, they aren’t.  Although 
those are worst case scenarios, with a 
16% increase in overall emergency 
department admissions last year, and 
the growing number of uninsured

g
482.13(b)(4), reads as follows: “The 
patient has the right to have a family 
member or representative of his or her 
choice and his or her own physician 
notified promptly of his or her 
admission to the hospital.”  

Unfortunately the regulation doesn’t 
contain any specific requirements 

on the nightly news about 
a man who was admitted 
to a community hospital 
in critical condition afterR

being involved in an accident on the 
way home from work. He died a day or 
two later.  His family was frantic.  They 
had no idea why he hadn’t returned 
home.  After calling everyone they the growing number of uninsured 

patients, emergency rooms are only 
going to get busier, stretching 
physicians and nurses to the breaking 
point.  As the time trauma staffs can 
spend with patients decreases, so 
does everything that’s not perceived as 
life saving treatment – including 
locating and calling the patient’s next of

co ta a y spec c equ e e ts
about timeframes, nor does it directly 
address the hospital’s responsibility 
for locating that family member or 
representative.

On the state level, the majority of 
Health Departments feel that health 
care providers can safely follow the 
practice validated by years of medical

g y y
could think of, friends, his co-workers 
and then the police, they began to call 
hospitals including the hospital he’d 
been taken to, to no avail.  Five days 
later, they found out that he'd been in 
that hospital's morgue the whole time. 
The hospital hadn't "had a chance" to 
notify them that he'd been admitted or 
th t h 'd di d locating and calling the patient s next of 

kin.  But busy as your facility is, it’s still 
held accountable – whether by statute 
or by its duty to provide reasonable 
care, to notify your unconscious 
patient’s next of kin or surrogate 
decision maker promptly.   In a recent 
update, the Code of Federal 
Regulations makes an effort to deal 

practice validated by years of medical 
custom and social acceptance, of 
turning to an incapacitated patient's 
spouse, parents, adult children, or 
other close relatives as surrogate 
decision makers. 

This practice works as long as it is 
followed and enforced. But that's the 
key Hospitals need to follow and

that he'd died. 

In a similar case a young woman was 
brought into an emergency room in a 
compromised mental state.  The 
hospital neglected to obtain her 
medical history from the hospital's own 
records, or phone her family for 
information, as she requested. Despite 

with this problem.    key. Hospitals need to follow and 
enforce the practice for it to work. 
Regulations vary considerably from 
hospital to hospital and even when 
hospitals do have well-constructed 
policies for notifications, they aren't 
always adhered to.   In fact, all of the 
hospitals cited, had documented 
regulations regarding notification. As 

her objections, they refused to admit 

egu at o s ega d g ot cat o s
you can see from our examples of 
what can go wrong, a patient's family 
can be a vital link in his care.  

Earlier we saw in Elaine Sullivan’s 
case that one phone call to notify her 
daughter that she had been 
hospitalized, would have saved her 
life Not only would her family havelife. Not only would her family have 
been able to be with her, they would 
have demanded that her tube feedings

Notify In 7   36



h d t k l th t h i li d

liabilityreducing

had taken place, that her insulin and 
other medications be given, and the 
wounds from her fall and infection 
treated, or they would have 
immediately transferred her to 
another hospital.   Our country 
already believes that the families of 
incapacitated patients have the right 
to a say in their medical careto a say in their medical care. 
We’d like to think that we can take 
that one step farther – the right to be 
present with their loved ones during 
what could be the final days of their 
lives.

As medical professionals we have to 
realize that in any of those 
examples that same phone callexamples, that same phone call 
would have saved that hospital an 
enormous amount of liability, not to 
mention time, resources and 
potentially millions of dollars.  

But how reliable are surrogate 
decision makers in predicting their 
loved one's choices for medical care 

th ti t' l

…in some such cases, if the provider 
fails to adequately assess the patient's 
capacity and permits the patient to 
make an incompetent choice, the 
provider might be held liable, for 
example, for violating the patient's civil 
rights."

There is no way to know precisely how 

incapacitated state, are 39 million 
strong in this country. The U.S. 
Census Bureau officials estimate that 
by 2030, that number will nearly 
double to 76 million.

When a patient is unconscious, the 
practice of turning to a surrogate 
decision maker can seriously reduce 

versus the patient's own personal 
physician?

Dr. Peter Terry MD, Thoracic 
Surgeon and clinical professor at 
Johns Hopkins Medical School, 
asked three hundred patients to 
imagine three scenarios. "The best 
match-up between patient 

y p y
many people end up each year in 
emergency rooms, unconscious or 
unable to give informed consent.  
According to the American Hospital 
Association, during the last fiscal year, 
there were approximately 50 million 
"necessary" ER visits in America. 
Senior citizens, the group most likely to 

y
a doctor's and hospital's risk of 
professional liability.  

Family members can be a valuable 
source of information of the patient's 
medical history as well as his 
preferences for medical care.   So the 
next time you pick up the phone to 
call a patient’s family don’t think of it

preferences and families' intuition of 
those preferences occurred with the 
first scenario, which shows a 70-
80% accuracy of prediction. 
Physicians, not unexpectedly are... 
less accurate than family members 
at predicting what patients would 
want."

end up in the hospital in an call a patient s family, don t think of it 
as just another duty, think of it as 
good medicine.   §

To many people, the word family may not equal stress relief!  But studies 
confirm that this is just not so.  A study by Karen Grewen PhD, School of 
Medicine University of North Carolina, Chapel Hill, recently found that 

CAN FAMILY CONTACT REDUCE PATIENT STRESS?

An article by Randall F. Moore, MD, 
JD Assistant Professor of 
Psychiatry, Texas A&M University, 
also addresses the subject. "In 
medical malpractice law, "informed 
consent" means that the physician 
provided sufficient information and 
the patient expressed a choice, 
ith ti t f i th

something as simple as hugs and contact with the people we love, reduces 
the damaging physical effects of stress.  In one interesting part of the study, 
volunteers who were about to give speeches before large audiences, were 
split into two groups.  One group had no contact with their spouses before 
the speech, while the other received hugs and well wishes from their 
spouses.  During the speech, those that didn’t receive contact’s heart rates 
and BPs soared on average of twenty-four points more than the other 
group.  For patient’s whose stress level during trauma and illness is already 
high contact with the people they love may provide the calming influenceeither consenting to or refusing the 

proposed intervention. 
high, contact with the people they love may provide the calming influence 
necessary to begin to reduce stress, stabilize vitals, and begin the healing 
process.
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Does your State have a

If your hospital is located in one of these six states, 
there is a specific statute covering the time frame 
in which your hospital should be making next of kin 
notifications. NOK statues exist in California, 

ILLINOIS

Illinois Code 755 ILCS 40/25  from Ch. 110 1/2, 

oes you State ave a
Next of Kin Statute?

Hawaii, Illinois, Minnesota, Texas and Utah. 

In Minnesota, the statute came about when the son 
of a State Representative's constituent was 
admitted to the hospital in a non-responsive state 
and remained at the hospital for several days, but 
no family was contacted. The young man didn't 
survive and the Legislator was concerned that the 

Par. 851 25 
http://www.legis.state.il.us/legislation/ilcs/docum
ents/075500400k25.htm

MINNESOTA
family was not given an opportunity to be involved 
in his care. 

Even though the best way to comply with the law is 
to follow the materials in this Kit, we’ve included 
links to each law, to update you on your state’s 
specific statutes.

Minnesota Statutes 1999  144.651 Sub. D 10

http://www.revisor.leg.state.mn.us/stats/144/651.
html

CALIFORNIA

California Probate Code 4717   Surrogate 
decision making. 

http://www.leginfo.ca.gov/cgi-

TEXAS  

Texas Health and Safety Code  Title 4 Subtitle F 
Chapter 313 Sect 313 005p g g g

bin/displaycode?section=prob&group=04001-
05000&file=4711-4717

HAWAII 

H ii St t St t t §327E 5 H lth C

Chapter 313 Sect. 313.005

http://faculty.smu.edu/tmayo/txhscode313.htm

UTAHHawaii State Statutes §327E-5 Health Care 
Decisions Surrogates

http://www.capitol.hawaii.gov/hrscurrent/vol06_c
h0321-0344/hrs0327e/hrs_0327e-0005.htm

UTAH  

Utah State Statutes R432-100-16-4

http://www.rules.utah.gov/publicat/code/r432/r43
2-100.htm#T16
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How do I keep my Family safe in a sudden emergency?      How do I keep my Family safe in a sudden emergency?      

The Answer The Answer 
SeriesSeries byby nokepnokep..orgorg

WorkbooksWorkbooks
ActionAction PlansPlans

How do I protect my College Student when she’s away How do I protect my College Student when she’s away 
from home?       from home?       How can I make sure my Patient’s loved How can I make sure my Patient’s loved 

ones arrive when they’re needed most?       ones arrive when they’re needed most?       How do I How do I 
keep all my things safe during a disaster?    keep all my things safe during a disaster?    There’s a There’s a 

storm coming and I have to evacuate storm coming and I have to evacuate –– what should I do?   what should I do?   

&&

Ready In 10!

“Ready In 10” picks up where our first book, “Don’t Lose All Your Stuff in A Hurricane!” left off.
The Hurricane book shows you why your family needs to be prepared and gives you the
resources to get started. “Ready In 10” tells you how to do it. With this workbook, you’ll
receive all the action plans, checklists, Grab It & Go Forms & Wallet Cards you need to be ready
to deal with any disaster or emergency in 10 minutes or less.

R d M Ab t ItRead More About It

Don’t Lose All Your Stuff (or your kid) At College! – Parent Edition

Most parents assume college is just an offshoot of high school. They think the moment their
college student so much as trips and breaks a wrist he’ll be whisked off to the office, where
his emergency medical card will be pulled from the file, and will accompany him, along with a
faculty member, to the nearest emergency room for immediate treatment. Unfortunately
nothing could be further than the truth. With "Don't Lose All Your Stuff At College", you'll
learn what your college student needs to stay safe in nearly any situation. You’ll also receive
comprehensive Grab it and Go Forms to capture your student's vital documents, medical
background, emergency contacts and full dorm inventory, emergency contacts – all the vital
information she could ever need right at her or her fingertips 24/7 It’s quick it’s easy andinformation she could ever need right at her or her fingertips, 24/7. It s quick, it s easy and
you can be up and running in one afternoon!

Read More About It

Notify In 7 ‐ Creating A Next of Kin Notification Program

What if you could locate your patient’s next of kin and medical history quickly and easily? WhatWhat if you could locate your patient s next of kin and medical history quickly and easily? What
if there was as a simple plan you could use to reduce liability and increase patient safety in
Seven Steps? What if you could seamlessly implement the process in your facility in 90 days or
less? Now you can! In “Creating a Next of Kin Notification Program”, you’ll receive the tools
your facility needs to locate an unconscious patient’s emergency contact information, perform
next of kin notifications and obtain informed consent, quickly and easily. With easy to follow
benchmarks, the program has everything that hospitals need to train trauma team members to
perform next of kin notifications quickly and easily in every situation. You’ll also receive the
Notify In 7 Guide, Chart Pages, work flows, training tools, and everything you need to create
your very own Notification Program. It’s quick, it’s easy and you can be up and running within
90 days!

Read More About It

http://www.nokep.org/nokep.htm
http://www.nokep.org/actionplans.htm
http://www.nokep.org/readyin10.htm



